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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



THE UNITED STATES OF AMERICA 
ex. rel. COMBUSTIONEER CORPORATION 
643 Loftstrand Lane 
Rockville, MD 20850, 

Plaintiff, 



V. 



THE DAVIS/HRGM JOINT VENTURE 
12530 Parklawn Drive 
Rockville Maryland 20852 
Serve: Registered Agent 

for James G. Davis Construction Corp. 

C T Corporation System 

1015 15*" Street, N.W. 

Suite 1000 

Washington, D.C. 20005, 

and 

JAMES G. DAVIS CONSTRUCTION CORP. 
12530 Parklawn Drive 
Rockville Maryland 20852 
Serve: Registered Agent 

C T Corporation System 

1015 15* Street, N.W. 

Suite 1000 

Washington, D.C. 20005, 

and 

HRGM CORPORATION 

2021 Shannon Place, S.E., 
Washington D.C, 20020 
Serve: Registered Agent 

Rachna Bhutani 

2021 Shannon Place, S.E. 

Washington, D.C. 20020, 

and 



) 
) 
) 
) 
) 



Case No. 
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Fidelity and Deposit Company of Maryland 

8840 Stanford Boulevard 

Suite 4000 

Columbia, Maryland 21045, 

Serve: Registered Agent 

Marli Schaefer 

1614 20*" Street, N.W. 

Wasliington, D.C. 20009, 



and 

Zuricli American Insurance Company 
One Liberty Plaza (30* Floor) 
New York, New York 10006, 
Serve: Registered Agent 
Mark Schaefer 
1614 20*" Street, N.W. 
Washington, D.C. 20009, 

Defendants. 



COMPLAINT 

COMES NOW the United States of America, ex. rel. Combustioneer Corporation 
("Combustioneer") and states its Complaint as follows: 

PARTIES. JURISDICTION AND VENUE 

1 . Plaintiff Combustioneer Corporation ('Combustioneer") is a corporation organized 
and existing under the laws of the State of Maryland, with its principal place of business in the 
State of Maryland. Combustioneer is engaged in the business of commercial electrical 
contracting. 

2. On information and belief, Defendant the Davis/HRGM Joint Venture (the "Joint 
Venture") is a joint venture organized under the laws of Maryland, comprised of Defendant 
James G. Davis Construction Corp. and Defendant HRGM Corporation. 
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3. Defendant James G. Davis Construction Corp. ("Davis") is a corporation organized 
and existing under the laws of the Commonwealth of Virginia with its principal place of business 
in the State of Maryland. 

4. Defendant HRGM Corporation ("HRGM") is a corporation organized and existing 
under the laws of the Commonwealth of Virginia with its principal place of business in the 
District of Columbia. 

5. On information and belief, the Joint Venture was formed to bid on Contract No. 
DACW31-02-C-0021 (the "Contract") to furnish materials and perform the labor for the 
construction of the McKinley Technical High School in Washington, D.C. (the "Project"). The 
Joint Venture was awarded the contract and served as the Prime Contractor for Contract No. 
DACW31-02-C-0021. 

6. On information and belief. Defendant Fidelity and Deposit Company of Maryland 
("F&D") is a corporation organized and existing under the laws of the State of Maryland and is 
duly authorized to engage in the business of executing surety bonds in the District of Columbia. 

7. On information and beUef, Defendant Zurich American Insurance Company 
("Zurich") is a corporation organized and existing under the laws of the state of New York, and 
is duly authorized to engage in the business of executing surety bonds in the District of 
Columbia. 

8. F&D and Zurich (collectively "Sureties"), along with the Joint Venture as 
principal, executed a payment bond for the protection of all persons supplying labor and 
materials in prosecution of the work provided for in the Contract. This Payment Bond, Bond No. 
08622770, is attached as Exhibit A. 
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9. On information and belief, the United States Army Corps of Engineers (the 
"COE") served as the project administrator for Contract No. DACW31-02-C-0021. 

10. Jurisdiction and venue are proper in this court pursuant to the Miller Act, 40 U.S.C. 
§ 3133 et seq. . This Court has supplemental jurisdiction over Counts One and Three pursuant to 
28 U.S.C. § 1367 as these claims are so related to claims in the action within this Court's original 
jurisdiction that they form part of the same case or controversy. 

FACTUAL BACKGROUND 

11. On or about July 1, 2002, Combustioneer entered into a subcontract agreement (the 
"Subcontract") vdth the Joint Venture, v^hereby Combustioneer agreed to perform electrical 
work per plans, specifications and addenda for the Project for payment of $5,854,125. A copy of 
the Subcontract is attached as Exhibit B. 

12. Combustioneer thereafter commenced performance of the Subcontract work. 
Combustioneer fiimished labor, equipment, and materials as prescribed therein, and performed 
additional and extra labor and work, including requested change orders. 

1 3 . The Joint Venture provided Combustioneer with a baseline construction schedule 
titled "Preliminary Construction Schedule 13 June 02" (referred to herein as "Contract 
Schedule"). The Contract Schedule called for phased Project completion. 

14. Throughout the Project, events beyond the control of Combustioneer delayed or 
otherwise impacted the progress of Combustioneer' s work. 

(Asbestos Abatement) 

1 5 . The Contract Schedule stated that all asbestos abatement was to be completed by 
mid-September 2002. The Contract Schedule dictated that on each floor, all demoUtion and 
asbestos abatement activities were to be completed prior to any subsequent work. 
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Combustioneer was not responsible for asbestos abatement. Combustioneer could not proceed 
with its work on an individual floor until all demolition and asbestos abatement activities were 
completed. During the course of the Project, the asbestos abatement work to be performed by 
others who contracted directly or indirectly with the Joint Venture was not completed timely, as 
per the Project Schedule, resulting in significant delays to the Project. 

16. Combustioneer' s work was delayed and negatively impacted by the delayed 
asbestos abatement work. In addition, the Joint Venture expressly suspended portions of 
Combustioneer' s work due to issues related to asbestos abatement. These suspensions also 
delayed and negatively impacted Combustioneer' s work. 

(Electrical Closets) 

17. Each floor of the Project had three electrical closets. Based on the construction 
sequence for the electrical closets, the block walls had to be constructed and painted before 
Combustioneer could install the electrical risers and backboxes. The Joint Venture was 
responsible for constructing and painting the block walls of the electrical closets. 

1 8. The Contract Schedule required the Joint Venture to complete the construction of 
the electrical closet block walls by the Fall of 2002. The block walls for the electrical closets 
were not completed until February 2003. Combustioneer' s completion of the electrical risers and 
backboxes was delayed due to the delayed completion of the electrical closet block walls, and 
Combustioneer could not commence installation of the electrical risers and backboxes until 
February 2003. 

19. Li addition, the Joint Venture failed to timely provide information necessary for 
Combustioneer to plan, prepare and progress its work. Furthermore, in December 2002, the 
COE also changed the design of the electrical distribution circuitry. This design change caused a 
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modification to the layout of the electrical closets and distribution circuitry, and fmther disrapted 
and delayed Combustioneer's work. 

20. During the delays to the electrical closets, other trades were installing ceiling grids 
and other architectural work elsewhere on the Project. Due to these delays to the electrical 
closets, when Combustioneer could finally install wiring in the classrooms it was forced to pull 
its wiring through completed ceiling grids. The pulling of wiring through completed ceiling 
grids was performed out-of-sequence as per the Contract Schedule. This out-of-sequence work 
further delayed and caused loss of productivity to Combustioneer's work. 

(Permanent Power) 

2 1 . Combustioneer was not responsible for the design of the permanent power, 
including the transformer vault. Final design of the permanent power, including the transformer 
vauh, was to be completed by September 2002. 

22. In November 2002 a design ofthe transformer vault was issued. The design 
contained structural deficiencies and was defective. Thereafter, the design ofthe transformer 
vault was modified and corrected in Change Order 19. The revised design ofthe transformer 
vault was not approved by PEPCO until mid-March 2003. 

23 . Additional issues relating to the structural design of the transformer vault caused 
more delays to Combustioneer's completion ofthe permanent power work, for which delays 
Combustioneer is not responsible. 

24. These disruptions caused fiirther delay and loss of productivity to Combustioneer's 
work and required Combustioneer to incur expenses for storage of equipment during the delay. 
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(Additional Disruptions and Delays) 

25 . In addition, Combustioneer intended to use scissor lifts in the performance of its 
work. The Joint Venture failed to timely approve the use of scissor lifts and otherwise took 
actions that improperly restricted the use of scissor lifts by Combustioneer. Combustioneer' s 
work was impacted and delayed by the Joint Venture's delayed approval and restrictions on the 
use of scissor lifts to install Combustioneer' s work. 

26. The Joint Venture was responsible for completing the roofing and enclosing the 
building. The Joint Venture failed to do so in a timely manner. Combustioneer' s work was 
impacted and delayed by delays to the roofing and building enclosure. 

27. The Joint Venture was responsible for completing the loading dock. The Joint 
Venture failed to do so in a timely manner. Combustioneer' s work was impacted and delayed by 
the Joint Venture's failure to timely provide access to the loading dock. 

28 . The Joint Venture promised Combustioneer that vertical ti-ansport would be 
available to move Combustioneer' s material and equipment to upper levels of the construction. 
The Joint Venture failed to do so. Combustioneer' s work was impacted and delayed by the Joint 
Venture's failure to provide promised vertical transportation on the site. 

29. Combustioneer was also impacted and delayed by faulty and defective plans that 
resulted in numerous Requests for Information ("RFIs"), Construction Bulletins and Change 
Directives and the redesign of significant portions of Combustioneer' s work. 
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30. These delays and negative impacts, for which Combustioneer was not responsible, 
caused increased costs and expenses to be incurred by Combustioneer. 

('Acceleration) 

3 1 . The Joint Venture informed Combustioneer that it would not receive any time 
extensions to the schedule regardless of excusable delays and that the original completion date 
must be met. 

32. As a result, Combustioneer accelerated its work, and attempted to mitigate the 
delays (although not its fault), through the use of overtime work, increased tradesmen and crew 
sizes, and the modification of work sequences. 

33. These efforts mitigated, in part, the effect of these delay events on the Project 
schedule. These mitigation efforts also resulted in a negative financial impact to Combustioneer. 
The delays, not Combustioneer' s fault, also resulted in a negative financial impact to 
Combustioneer. These impacts included, but were not limited to loss of labor productivity, 
overtime expense, extended home office overhead, labor rate escalation, extended site 
conditions, as well as negative impacts on overhead and profit. 

('Additional Work) 

34. In addition, the Joint Venture directed that Combustioneer perform work that was 
not included in the original scope of the Subconti-act. Combustioneer performed this work and is 
entitled to additional compensation therefore. 
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(Payment) 

35. Combustioneer has made repeated demands to the Joint Venture to be compensated 
for the above. 

36. Notwithstanding Combustioneer' s performance of work pursuant to the terms and 
conditions of the Subcontract, the Joint Venture has failed and reflised to pay all of the amounts 
due, leaving a total due and owing of at least $3,500,000.00, plus interest on all amounts owed. 

37. Combustioneer last performed work for the Project and delivered its last labor and 
material to the site within one year of the filing of this Complaint. This labor and/or material 
was used by the Joint Venture in folfilhnent of its obligations under the Prime Contract. 

38. At least ninety (90) days have expired from the date Combustioneer last provided 
materials and labor to the Project and all other conditions precedent to the making of this claim 
have been met, waived, or otherwise excused. 

39. Notwithstanding Combustioneer' s demands for payment, such payments have not 
been made by the Joint Venture and there is justly due and owing to Combustioneer the sum of at 
least $3,500,000.00, the same being the reasonable value of the labor performed and materials 
furnished by Combustioneer to the Joint Venture, and the extended home overhead, loss of labor 
productivity and other time related costs incurred by Combustioneer. 

40. The Joint Venture breached its contract with Combustioneer in that it failed and 
refused to pay Combustioneer the monies due for labor performed and materials furnished in 
compliance with the Subcontract, and the extended home overhead, loss of labor productivity 
and other time related costs incurred by Combustioneer as set forth above. 
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COUNT ONE 
(Breach of Subcontract) 

4 1 . Combustioneer incorporates herein by reference the allegations contained in 
Paragraphs 1 through 40 of this Complaint. 

42. As set forth above, Combustioneer performed its obUgations under the Subcontract 
and completed the work required therein. 

43. Defendant Joint Venture breached the Subcontract agreement with Combustioneer 
by failing and refusing to pay Combustioneer the sums justly due and owing thereon. 

44. Combustioneer has requested and demanded payment for sums due and owing 
under the Subcontract from the Joint Venture. The Joint Venture has failed and refused to satisfy 
these requests and demands for payment. 

45. As a result of Defendant Joint Venture's breach of the Subcontract, The Joint 
Venture is liable to Combustioneer for damages of at least $3,500,000.00, plus interest from the 
time it was due and payable. This liquidated amount represents monies due for labor performed 
and materials furnished by Combustioneer in compUance with the Subcontract, and the extended 
home overhead, loss of labor productivity and other time related costs incurred by 
Combustioneer, plus interest at the highest rate allowed by law, costs, and such other amounts 
and relief as the Court deems proper. 

COUNT TWO 

(Claim Under Payment Bond) 

46. Combustioneer incorporates herein by reference the allegations contained in 
Paragraphs 1 through 45 of this Complaint. 
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47. The Joint Venture is the principal and the Sureties are the sureties on the payment 
bond provided for the Project. The payment bond was provided pursuant to the federal Miller 
Act,40U.S.C. §3133 etseq. 

48. Pursuant to its Subcontract with the Joint Venture, Combustioneer suppUed 
materials and labor to the Project and has satisfactorily completed all of the work for which its 
claim is made imder the bond and is a proper claimant under the payment bond. 

49. Despite Combustioneer' s repeated demands for payment. Defendant the Joint 
Venture has failed and refused to make payments to Combustioneer. 

50. Under the terms of the bond, the Sureties agreed to pay sums due to persons 
supplying labor and materials in the prosecution of the work for the Project. 

5 1 . The Joint Venture, as principal, and the Sureties are jointly and severally indebted 
to Combustioneer for all sums due to Combustioneer, including interest and any other amounts 
allowed by law. 

52. WHEREFORE, the United States of America for the use of Combustioneer 
respectfully demands judgment in its favor against the Joint Venture and the Sureties, jointly and 
severally, in the amount of at least $ 3,500,000.00, plus interest at the highest rate allowed by 
law, costs, and such other amounts and relief as the Court deems proper. 

COUNT THREE 

(Quantum Meruit/Valebant) 

53. Combustioneer incorporates herein by reference the allegations contained in 
Paragraphs 1 through 40 of this Complaint. 

54. Combustioneer provided labor and material to the Joint Venture for the Project at 
the Joint Venture's request, said labor and material have benefited the Joint Venture in such a 
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way that the Joint Venture will be unjustly enriched if Combustioneer is not compensated the fair 
and reasonable value of said labor and material in an amount to be shown at the time of trial. 

55. The Joint Venture has failed and refused to pay for the work provided and imder a 
"quantum meruit" and/or "quantum valebant" basis, Combustioneer is entitled to be paid for the 
labor and material provided and used by the Joint Venture. 

56. Accordingly, on the basis of the above facts. Defendants are responsible for the 
unpaid debt owed to Combustioneer under the Subcontract and the Miller Act Payment Bond. 

WHEREFORE, the United States of America on behalf of the use of Combustioneer 
respectftilly demands judgment in its favor against the Joint Venture and the Sureties, jointly and 
severally, in the amount of at least $ 3,500,000.00, plus interest at the highest rate allowed by 
law, costs, and such other amounts and relief as the Court deems proper. 



DATED: July 27, 2005 



Respectfully submitted. 




I. Coffey (Bar Sfi<?OT20) 
I Fairview Park DiaV<Suitp^400 
Falls Church, Virginia 2204; 
(703) 641-4200 (office) 
(703) 641-4340 (facsimile) 

Counsel for Combustioneer Corporation 



Of Counsel: 

S. Miles Dumville 
REED SMITH LLP 
Riverfront Plaza - West Tower 
901 E. Byrd Street, Suite 1700 
Richmond, Virginia 23219-4069 
(804) 344-3400 (office) 
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(804) 344-3410 (facsimile) 

Michael L. Zupan 

REED SMITH LLP 

3110 Fairview Park Drive, Suite 1400 

Falls Church, Virginia 22042 

(703) 641-4200 (office) 

(703) 641-4340 (facsimile) 
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